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WIENER, Circuit Judge:

Plaintiff-Appellant Phillip Turner was video recording a Fort Worth police station from a public sidewalk across
the street when Defendants-Appellees Officers Grinalds and Dyess approached him and asked him for
identification. Turner refused to identify himself, and the officers ultimately handcuffed him and placed him in
the back of a patrol car. The officers' supervisor, Defendant-Appellee Lieutenant Driver, arrived on scene and,
after Driver checked with Grinalds and Dyess and talked with Turner, the officers released Turner. He filed suit
against all three officers and the City of Fort Worth under 42 U.S.C. § 1983, alleging violations of his First and
Fourth Amendment rights. Each officer filed a motion to dismiss, insisting that he was entitled to qualified
immunity on Turner's claims. The district court granted the officers' motions, concluding that they were entitled
to qualified immunity on all of Turner's claims against them. Turner timely appealed. We affirm in part and
reverse and remand in part.

FACTS AND PROCEEDINGS

A. Facts™!
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In September 2015, Turner videotaped the Fort Worth Police Station from a public sidewalk across the street
from the station. He was unarmed. While videotaping, Turner observed Fort Worth Police Officers Grinalds and
Dyess pull up in a patrol car in front of the station, get out, and approach him.

Grinalds asked Turner, "How's it going, man? Got your ID with you?" Turner continued videotaping, and
Grinalds repeatedly asked Turner if he had any identification. Turner asked the officers whether he was being
detained, and Grinalds responded that Turner was being detained for investigation and that the officers were
concerned about who was walking around with a video camera. Turner asked for which crime he was being
detained, and Grinalds replied, "I didn't say you committed a crime." Grinalds elaborated, "We have the right
and authority to know who's walking around our facilities."

Grinalds again asked for Turner's identification, and Turner asked Grinalds, "What happens if | don't ID
myself?" Grinalds replied, "We'll cross that bridge when we come to it." Grinalds continued to request Turner's
identification, which Turner refused to provide. Grinalds and Dyess then "suddenly and without warning"
handcuffed Turner and took his video camera from him, and Grinalds said, "This is what happens when you
don't ID yourself."

Turner requested to see a supervisor. Grinalds continued to ask for Turner's ID and told him that he would be
fingerprinted so the officers could learn his identity. The officers placed the handcuffed Turner in the back of
their patrol car and "left him there to sweat for a while with the windows rolled up." Turner alleges that no air
was getting to the back seat and that he *684 banged on the door so the officers would roll down the windows.

Lieutenant Driver approached Grinalds and Dyess, and they "seemingly ignored Mr. Turner." The three officers
then rolled down the windows of the patrol car and found Turner lying down in the back seat. Lieutenant Driver
identified himself as the commander. Driver asked Turner what he was doing, and Turner explained that he
was taking pictures from the sidewalk across the street. Driver asked Turner for his ID, and Turner told the
lieutenant that he did not have to identify himself because he had not been lawfully arrested and that he chose
not to provide his identification. Driver responded, "You're right."

Driver walked away and talked with the officers, then returned to the patrol car and talked with Turner. Turner
said, "You guys need to let me go because | haven't done anything wrong." Driver again walked away from the
car, talked on the phone, and spoke further with the officers. They returned to the car and took Turner out of
the back seat. Driver "lectur[ed]" Turner, and the officers finally released him and returned his camera to him.

B. Proceedings

In October 2015, Turner filed suit in the Northern District of Texas against Driver, Grinalds, and Dyess
(collectively, "defendants") in their individual capacities. Each officer filed a motion to dismiss under Rule 12(b)
(6) of the Federal Rules of Civil Procedure. Turner filed an amended complaint in January 2016, adding the

City of Fort Worth as a defendant.’2 Turner brought claims under 42 U.S.C. § 1983 against all defendants,
alleging that they violated his First, Fourth, and Fourteenth Amendment rights.Igl Turner sought compensatory
damages, punitive damages, attorneys fees and costs, and declaratory judgment that the defendants had
violated his constitutional rights.

The three officers filed motions to dismiss Turner's amended complaint. The district court granted the motions
to dismiss on the basis of qualified immunity. The court reasoned that Turner failed to meet his burden of
showing that the defendants were not entitled to qualified immunity because he failed to show that their actions
violated any of his clearly established statutory or constitutional rights or that their actions were objectively

unreasonable 2! Turner timely appealed.
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STANDARD OF REVIEW

We review a district court's grant of a motion to dismiss based on qualified immunity de novo 2! We accept all

well-pleaded facts as true and view them in the light most favorable to the non-movant. "To survive a motion
to dismiss, a complaint must contain sufficient factual matter, accepted as true, to “state a claim to relief that is

plausible on its face."” "A *685 claim has facial plausibility when the plaintiff pleads factual content that allows

the court to draw the reasonable inference that the defendant is liable for the misconduct aIIeged."[§1
"Threadbare recitals of the elements of a cause of action, supported by mere conclusory statements, do not

suffice."® Although a complaint "does not need detailed factual allegations," the "allegations must be enough
to raise a right to relief above the speculative level."™2 "[Clonclusory allegations or legal conclusions

masquerading as factual conclusions will not suffice to prevent a motion to dismiss."1 1

ANALYSIS

"To state a claim under 42 U.S.C. § 1983, a plaintiff must first show a violation of the Constitution or of federal

law, and then show that the violation was committed by someone acting under color of state law." 12 vThe
doctrine of qualified immunity protects government officials from civil damages liability when their actions could

reasonably have been believed to be legal."™®! When a defendant raises a qualified immunity defense, the

plaintiff has the burden of demonstrating the inapplicability of that defense .l To meet this burden, the plaintiff
must show "(1) that the official violated a statutory or constitutional right, and (2) that the right was “clearly

established' at the time of the challenged conduct."™ Like the district court, we have the discretion to decide

which prong of the qualified immunity analysis to address first.1!

A. First Amendment

The district court concluded that the defendants were entitled to qualified immunity on Turner's First
Amendment claim because he failed to demonstrate that the defendants' actions violated a clearly established
right or that their actions were objectively unreasonable. In particular, the district court ruled that a First
Amendment right to video record police activity was not clearly established. The district court's analysis rested
on the second, "clearly established," prong, so we begin there.

1. Whether the Right Was Clearly Established in September 2015

For a right to be clearly established, "[{]he contours of the right must be sufficiently clear that a reasonable
official would understand that what he is doing violates that right."2 Thus, the right must already be clearly
established "at the time of the challenged conduct."M8 When considering whether a defendant is entitled to
*686 qualified immunity, the court "must ask whether the law so clearly and unambiguously prohibited his
conduct that “every reasonable official would understand that what he is doing violates [the law]." Bl vTo
answer that question in the affirmative, we must be able to point to controlling authority — or a robust
consensus of persuasive authority — that defines the contours of the right in question with a high degree of

particularity." 20l "Where no controlling authority specifically prohibits a defendant's conduct, and when the



687

688

federal circuit courts are split on the issue, the law cannot be said to be clearly established. This is true even

when the circuit split developed after the events in question."2! As the Supreme Court has explained, "[i]f
judges ... disagree on a constitutional question, it is unfair to subject police to money damages for picking the

losing side of the controversy."‘gl

At the time in question, neither the Supreme Court nor this court had determined whether First Amendment
protection extends to the recording or filming of police.@l Although Turner insists, as some district courts in this
circuit have concluded, that First Amendment protection extends to the video recording of police activity in light
of general First Amendment principles,lﬁ1 the Supreme Court has "repeatedly” instructed courts "not to define
clearly established law at a high level of generality": "The general proposition, for example, that an
unreasonable search or seizure violates the Fourth Amendment is of little help in determining whether the
violative nature of particular conduct is clearly established."22 Thus, Turner's reliance on decisions that
"clarified that [First Amendment] protections ... extend[] to gathering information" does not demonstrate
whether the specific act at issue here — video recording the police or a police station — was clearly
established 28!

The district court stated that circuit courts "are split as to whether or not there is a clearly established First
Amendment right to record the public activities of police." *687 The circuit courts are not split, however, on
whether the right exists. The First and Eleventh Circuits have held that the First Amendment protects the rights
of individuals to videotape police officers performing their duties.Zd In American Civil Liberties Union v.
Alvarez, the Seventh Circuit explained that the First Amendment protects the audio recording of the police and
concluded that an lllinois wiretapping statute, which criminalized the audio recording of police officers, merited
heightened First Amendment scrutiny because of its burdens on First Amendment rights.@] No circuit has held
that the First Amendment protection does not extend to the video recording of police activity, although several
circuit courts have explained that the law in their respective circuits is not clearly established while refraining

from determining whether there is a First Amendment right to record the police.2!

We cannot say, however, that "existing precedent ... placed the ... constitutional question beyond debate" when

Turner recorded the police station. 24 Neither does it seem that the law "so clearly and unambiguously
prohibited [the officers'] conduct that "every reasonable official would understand that what he is doing violates

[the Iaw].'"ml In light of the absence of controlling authority and the dearth of even persuasive authority, there
was no clearly established First Amendment right to record the police at the time of Turner's activities. All three
officers are entitled to qualified immunity on Turner's First Amendment claim.

2. Whether the Right Is Clearly Established Henceforth

Although the right was not clearly established at the time of Turner's activities, whether such a right exists and
is protected by the First Amendment presents a separate and distinct question.@1 Because *688 the issue

continues to arise in the qualified immunity context,23 we now proceed to determine it for the future. We
conclude that First Amendment principles, controlling authority, and persuasive precedent demonstrate that a
First Amendment right to record the police does exist, subject only to reasonable time, place, and manner
restrictions.

The First Amendment protects freedom of speech and freedom of the press.@1 But "the First Amendment goes
beyond protection of the press and the self-expression of individuals to prohibit government from limiting the

stock of information from which members of the public may draw."38 News-gathering, for example, "is entitled
to first amendment protection, for “without some protection for seeking out the news, freedom of the press

could be eviscerated,"2 even though this right is not absolute.2X! The Supreme Court has also recognized a
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First Amendment right to "receive information and ideas,"28 and there is "an undoubted right to gather news
from any source by means within the law."22 Furthermore, the Supreme Court has long recognized that the

First Amendment protects film .22 A corollary to this *689 principle is that the First Amendment protects the act
of making film, as "there is no fixed First Amendment line between the act of creating speech and the speech

itself."®Y Indeed, the Supreme Court has never "drawn a distinction between the process of creating a form of
pure speech (such as writing or painting) and the product of these processes (the essay or the artwork) in
terms of the First Amendment protection afforded. Although writing and painting can be reduced to their

constituent acts, and thus described as conduct, we have not attempted to disconnect the end product from the
" 42

act of creation.
In addition to the First Amendment's protection of the broader right to film, the principles underlying the First
Amendment support the particular right to film the police. "[T]here is practically universal agreement that a

major purpose of [the First] Amendment was to protect the free discussion of governmental affairs."®3 To be
sure, "[s]peech is an essential mechanism of democracy, for it is the means to hold officials accountable to the
people. The right of citizens to inquire, to hear, to speak, and to use information to reach consensus is a

precondition to enlightened self-government and a necessary means to protect it 241 Filming the police
contributes to the public's ability to hold the police accountable, ensure that police officers are not abusing their
power, and make informed decisions about police policy. Filming the police also frequently helps officers; for
example, a citizen's recording might corroborate a probable cause finding or might even exonerate an officer
charged with wrongdoing. As one court explained:

Gathering information about government officials in a form that can readily be disseminated to
others serves a cardinal First Amendment interest in protecting and promoting "the free
discussion of governmental affairs." Moreover, as the [Supreme] Court has noted, "[f[reedom of
expression has particular significance with respect to government because '[ilt is here that the
state has a special incentive to repress opposition and often wields a more effective power of
suppression." This is particularly true of law enforcement officials, who are granted substantial
discretion that may be misused to deprive individuals of their liberties. Ensuring the public's right
to gather information about their officials not only aids in the uncovering of abuses, but also may

have a salutary effect on the functioning of government *690 more generally.@l
Protecting the right to film the police promotes First Amendment principles.

We agree with every circuit that has ruled on this question: Each has concluded that the First Amendment

protects the right to record the police.lﬁ1 As the First Circuit explained, "[t]he filming of government officials

engaged in their duties in a public place, including police officers performing their responsibilities, fits

comfortably within [basic First Amendment] principles."ml This right, however, "is not without limitations." 48

Like all speech,lﬁl filming the police "may be subject to reasonable time, place, and manner restrictions."® In
this case, however, we need not decide which specific time, place, and manner restrictions would be

reasonable 2! Nonetheless, we note that when police departments or officers adopt time, place, and manner
restrictions, those restrictions must be "narrowly tailored to serve a significant governmental interest."®2 That
said, to be constitutionally permissible, a time, place, and manner restriction "need not be the least restrictive

or least intrusive means of serving the government's interests." 53

B. Fourth Amendment

Turner also insists that he has asserted plausible claims under § 1983, to which the defendants are not
immune, viz., that the officers violated his Fourth Amendment rights to be free from (1) detention absent
reasonable suspicion and (2) warrantless arrest absent probable cause. Because Lieutenant Driver did not
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arrive on scene until Officers Grinalds and Dyess had already handcuffed Turner and placed him in the back of
the patrol car, we first analyze whether Grinalds and Dyess are entitled to qualified immunity on Turner's
Fourth Amendment claims.

1. Officers Grinalds and Dyess

a. Detention

Turner alleges that Grinalds and Dyess's initial questioning of him violated his Fourth Amendment right to be
free from detention absent reasonable suspicion. "[T]he police can stop and briefly detain a person for
investigative purposes if the officer has a reasonable suspicion supported by articulable facts that criminal
activity "'may be afoot'...."®% The Supreme *691 Court has "said repeatedly that [when determining whether
officers had reasonable suspicion, courts] must look at the “totality of the circumstances' of each case to see

whether the detaining officer has a “particularized and objective basis' for suspecting legal wrongdoing."=2!
" 56

Courts "consider only the “information available to the officer[s] at the time of the decision to stop a person.
Even if we assume arguendo that Grinalds and Dyess violated Turner's Fourth Amendments rights by
detaining him without reasonable suspicion, we cannot say that this detention was objectively unreasonable in

light of clearly established law B2 An individual's right to be free from detention absent reasonable suspicion
was clearly established well before the actions giving rise to this case.28 "But this general claim — that a
seizure under the Fourth Amendment must be based on reasonable suspicion — is precisely the type of
‘general proposition' that the Supreme Court has rejected."ﬁ—gl Whether a right was clearly established at the
time the defendant acted "requires an assessment of whether the official's conduct would have been
objectively reasonable at the time of the incident."® Courts "must ask whether the law so clearly and
unambiguously prohibited his conduct that “every reasonable official would understand that what he is doing

violates [the law]."

"The Fourth Amendment is concerned with ensuring that the scope of a given detention is reasonable under

the totality of the circumstances."® Turner alleges that, when Grinalds and Dyess approached him, he was
videotaping the police station while walking on the sidewalk across the street during midday. Nothing in the
amended complaint suggests that Turner was videotaping an arrest, a traffic stop, or any other action or
activity being performed by the police in the course of their duties. On the contrary, Turner's complaint states
that he was filming only *692 "the routine activities at the Fort Worth Police Department building." On appeal,
Grinalds and Dyess reference several attacks on police officers and police stations, including those in Dallas
and Austin, and the resulting increase of security at police stations.&3! "[I]t [is] appropriate for the police to take
into account the location of the suspicious conduct and the degree of the potential danger being investigated.
What is not suspicious in one location may be highly suspicious in another."® Turner's filming in front of the
police station "potentially threatened security procedures at a location where order was paramount."@l An
objectively reasonable person in Grinalds's or Dyess's position could have suspected that Turner was casing
the station for an attack, stalking an officer, or otherwise preparing for criminal activity, and thus could have
found Turner's filming of the "routine activities" of the station sufficiently suspicious to warrant questioning and
a brief detention. The officers' detention of Turner under these circumstances was not "plainly incompetent" or

a knowing violation of the law .28

We cannot say that, when viewed in light of the totality of the circumstances, Grinalds and Dyess's initial
questioning or detention of Turner, before he was handcuffed, was objectively unreasonable in light of clearly
established law. Accordingly, Grinalds and Dyess are entitled to qualified immunity on Turner's claim that they

violated his Fourth Amendment right to be free from detention absent reasonable suspicion.£
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b. Arrest

Turner also contends that the officers violated his Fourth Amendment right to be free from unlawful arrest. The
parties dispute whether Turner's detention amounted to an arrest. "A seizure rises to the level of an arrest only
if “a reasonable person in the suspect's position would have understood the situation to constitute a restraint on
freedom of movement of the degree which the law associates with formal *693 arrest."®8 The "reasonable
person" is one who is "neither guilty of criminal conduct and thus overly apprehensive nor insensitive to the
seriousness of the circumstances."® When determining whether an investigative stop amounts to an arrest,
"[t]he relevant inquiry is always one of reasonableness under the circumstances," which must be considered on
a case-by-case basis. 2 "[U]sing some force on a suspect, pointing a weapon at a suspect, ordering a suspect
to lie on the ground, and handcuffing a suspect — whether singly or in combination — do not automatically

convert an investigatory detention into an arrest requiring probable cause."™ But, "an investigative detention
n[72

must be temporary and last no longer than is necessary to effectuate the purpose of the stop.
Turner alleges that he was handcuffed and placed in the back of the patrol car, where the officers left him "for a
while." There is "no rigid time limitation" on investigative stops, but "[ijn assessing whether a detention is too
long in duration to be justified as an investigative stop, we consider it appropriate to examine whether the
police diligently pursued a means of investigation that was likely to confirm or dispel their suspicions quickly,
during which time it was necessary to detain the defendant."2 Although Turner has not alleged the length of
time that he was detained in the back seat of the patrol car, Grinalds's and Dyess's actions — handcuffing
Turner and placing him in the patrol car — were disproportionate to any potential threat that Turner posed or to
the investigative needs of the officers.”l Based *694 on the allegations of Turner's complaint, the officers were
not taking investigative steps to determine who he was (aside from repeatedly asking him for identification) or
what threat he might have posed. Neither does anything in the amended complaint suggest that Turner had a
weapon, was using his hands in a threatening way, or otherwise posed a threat that required such restraint.
The officers' handcuffing Turner and placing him in the patrol car, as alleged in the amended complaint, were
not reasonable under the circumstances.”2! We conclude that a reasonable person in Turner's position would

have understood the officers' actions "to constitute a restraint on [Turner's] freedom of movement of the degree

which the law associates with formal arrest."&

When a police detention amounts to a warrantless arrest, as Turner has alleged it did here, the arrest must be

accompanied by probable cause.” "Probable cause exists when the totality of facts and circumstances within
a police officer's knowledge at the moment of arrest are sufficient for a reasonable person to conclude that the

suspect had committed or was committing an offense."”® "The police may take reasonable actions under the

circumstances to ensure their own safety, as well as the safety of the public, during an encounter with a

suspect."

Based on the allegations of Turner's amended complaint, the officers lacked probable cause to arrest him, and

the officers do not dispute this.2% Turner "did not make any threats" against the officers, "did not [attempt] to
leave or flee," and "did not take any aggressive actions." The only potential reason the officers gave Turner for
arresting him that can be gleaned from the amended complaint is Turner's failure to identify himself: He alleges
that, after he was handcuffed, Grinalds told him "[t]his is what *695 happens when you don't ID yourself." But

the police cannot arrest an individual solely for refusing to provide identification. ! We are satisfied that Turner

has alleged a violation of his Fourth Amendment right to be free from unlawful arrest.22

The Fourth Amendment right to be free from arrest without probable cause was clearly established at the time
of Turner's alleged arrest.83 None of the defendants contends that any of them had probable cause to arrest

Turner or that an arrest would have been objectively reasonable in light of clearly established law.B4 We are
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satisfied that no objectively reasonable person in these officers' position could have believed that there was
probable cause to arrest Turner under the circumstances alleged in the amended complaint. Grinalds and
Dyess are therefore not entitled to qualified immunity at this stage of the litigation on Turner's Fourth
Amendment claim that the officers violated his right to be free from warrantless arrest absent probable cause.
[85]

2. Lieutenant Driver

Turner insists that Driver violated his Fourth Amendment rights by "continuing the unlawful seizure and
subsequent handcuffing and arrest and keeping Turner locked in the back of the police car after Driver arrived
on the scene."

Supervisory officials are not liable under § 1983 for the actions of subordinates on any theory of vicarious

Iiability.@l Accordingly, Driver is not liable for the actions of Grinalds and Dyess before he arrived on the scene.
We thus must determine whether Turner has alleged a separate violation of his constitutional rights by Driver
after he arrived and whether Driver's actions were objectively reasonable when viewed in the light of clearly
established law.

To be liable under § 1983, Driver must have been personally involved in the alleged constitutional deprivation

or have engaged in wrongful conduct that is causally “696 connected to the constitutional violation B! personal
involvement of supervising personnel generally includes giving a "command, signal, or any other form of

direction to the officers that prompted" the detention or arrest 8 According to Turner's allegations, he was
already in handcuffs and in the back seat of the patrol car when Driver arrived on scene. Turner asserts that
Driver talked with Grinalds and Dyess and then approached Turner to determine what had transpired. The
allegations of the amended complaint indicate that Driver investigated the situation immediately upon arrival by
consulting with Grinalds and Dyess and talking with Turner, and then promptly released Turner. Turner has
failed to allege any personal involvement in his arrest or any conduct on Driver's part that indicates he
unreasonably prolonged Turner's detention or arrest. The facts alleged in Turner's amended complaint
demonstrate that Driver "diligently pursued a means of investigation that was likely to confirm or dispel [the
officers'] suspicions quickly."@1 Turner has failed to allege that Driver violated Turner's Fourth Amendment
rights to be free from detention absent reasonable suspicion and from unlawful arrest. Even if Turner had
sufficiently alleged a constitutional violation, Driver acted objectively reasonably in light of the circumstances —
namely, by apprising himself of the situation and acting accordingly. Driver is therefore entitled to qualified
immunity on Turner's Fourth Amendment claims.

IV.

CONCLUSION

We affirm the district court's grant of qualified immunity to Grinalds, Dyess, and Driver on Turner's First
Amendment claim and on his Fourth Amendment claim for unlawful detention. With respect to Turner's Fourth
Amendment claim for unlawful arrest, we affirm the district court's grant of qualified immunity as to Driver, but
we reverse as to Grinalds and Dyess and remand for further proceedings on that claim.

AFFIRMED in part; REVERSED and REMANDED in part.

EDITH BROWN CLEMENT, Circuit Judge, dissenting as to Parts 11l.A.2 & 111.B.1.b:
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| respectfully dissent from the majority's dicta purporting to clearly establish a First Amendment right to film the
police and from the majority's reversal of the district court's grant of qualified immunity to Officers Grinalds and
Dyess regarding Turner's unlawful arrest claim.

The Supreme Court has repeatedly held that "qualified immunity protects "all but the plainly incompetent or
those who knowingly violate the law.™ See, e.g., Mullenix v. Luna, U.s. . 136 S.Ct. 305, 308, 193
L.Ed.2d 255 (2015) (quoting Malley v. Briggs, 475 U.S. 335, 341, 106 S.Ct. 1092, 89 L.Ed.2d 271 (1986)). The
Supreme Court recently "reiterate[d] the longstanding principle that “clearly established law' should not be
defined "at a high *697 level of generality." White v. Pauly, u.S. , 137 S.Ct. 548, 552, 196 L.Ed.2d 463
(2017) (quoting Ashcroft v. al-Kidd, 563 U.S. 731, 742, 131 S.Ct. 2074, 179 L.Ed.2d 1149 (2011)). "[T]he
clearly established law must be “particularized' to the facts of the case." Id. (quoting Anderson v. Creighton,
483 U.S. 635, 640, 107 S.Ct. 3034, 97 L.Ed.2d 523 (1987)).

The majority asserts, unconnected to the particular facts and unnecessary to the disposition of this case, that
"a First Amendment right to record the police does exist, subject only to reasonable time, place, and manner
restrictions." The majority derives this general right to film the police from "First Amendment principles,
controlling authority, and persuasive precedent." But the Supreme Court has repeatedly reversed attempts to
define "clearly established law" at such "a high level of generality." White, 137 S.Ct. at 552.

A law is not clearly established unless and until there is "directly controlling authority" or "a consensus of cases
of persuasive authority such that a reasonable officer could not have believed that his actions were lawful."
Gonzalez v. Huerta, 826 F.3d 854, 858 (5th Cir. 2016) (emphasis omitted). To the extent there is any
consensus of persuasive authority, those cases focus only on the narrow issue of whether there is a First
Amendment right to film the police "carrying out their duties in public." E.g., Glik v. Cunniffe, 655 F.3d 78, 82
(1st Cir. 2011). Turner did not allege that he filmed police officers conducting their public duties, but rather that
he filmed a police station.

The majority does not determine that the officers here violated Turner's First Amendment rights — perhaps
because it would be reasonable for security reasons to restrict individuals from filming police officers entering
and leaving a police station. Because the majority does not hold that the officers actually violated the First
Amendment, "an officer acting under similar circumstances" in the future will not have violated any clearly
established law. See White, 137 S.Ct. at 552.

The majority reverses the district court's grant of qualified immunity to Officers Grinalds and Dyess regarding
Turner's unlawful arrest claim, holding that "it was clearly established that an officer could not prolong an
investigative detention without an investigatory purpose." But the majority "fail[s] to identify a case where an
officer acting under similar circumstances as [Officers Grinalds and Dyess] was held to have violated the
Fourth Amendment." White, 137 S.Ct. at 552. Turner alleged only that he was in the police car "a while" — he
failed to specify the length of the investigative detention. Perhaps more importantly, Turner clearly alleged that
he "asked for a supervisor to come to the scene." Neither Turner nor the majority identify any case clearly
establishing that an officer violated the Fourth Amendment when he extended an investigative detention
because the detained individual "asked for a supervisor to come to the scene."

Because Turner himself requested a supervisor, a reasonable police officer in that situation could believe that
waiting for the supervisor to arrive at the scene did not transform Turner's detention into a de facto arrest. At
the very least, Officers Grinalds and Dyess did not act objectively unreasonably in waiting for the requested
supervisor — especially because Lieutenant Driver had to come from the Fort Worth Police Station across the
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street. Accordingly, | respectfully dissent from the majority's “698 reversal of the district court's grant of
qualified immunity to Officers Grinalds and Dyess on Turner's unlawful arrest claim.

[11 All facts derive from the plaintiff's amended complaint and, in this posture, are taken as true. Bowlby v. City of Aberdeen,
Miss., 681 F.3d 215, 219 (5th Cir. 2012).

[2] Defendant City of Fort Worth did not file a motion to dismiss and is not a party to this appeal.

[3] Although Turner alleged in the district court that the defendants violated his Fourteenth Amendment rights, he has not
raised an issue on appeal regarding a Fourteenth Amendment claim.

[4] The district court's analysis rested entirely on its determination that a First Amendment right to videotape police activity
was not clearly established.
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